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STATEMENT OF THE CASE

Appel l ants, Stuart and Joyce Mendelson, filed a
conplaint in the Crcuit Court for Mntgonmery County,
Maryl and, against Oficer Phillip G Brown, the Montgonery
County Police Departnent, and Montgonery County, Maryl and,
seeking damages for injuries that occurred when the
officer’s cruiser collided with M. Mendelson' s vehicle.
(E. 27-33) Inits initial answer, the County set forth as
a defense that "Plaintiffs have failed to satisfy statutory
notice requirenents.”" (E 35) The County later filed an
anended answer containing the sane responses as the prior
answer, plus defenses of governnental and official immunity,
and statute of limtations. (E. 47-48) Utimately, the
County filed a notion to dismss or for summary judgnent,
because the Mendel sons did not conply with the notice-of -
claimrequirenent of the Local Governnent Tort O ainms Act
(LGTCA) ' by serving witten notice of their clains on the
County Executive within 180 days of the accident. (E 38-
46) The Circuit Court granted the nmotion®> and the
Mendel sons noted this appeal.

QUESTI ONS PRESENTED

'The LGTCA appears in MI. Code Ann., Cs. & Jud. Proc.
§ 5-301 et seq. (1998 Repl. Vol.).

The trial court treated the notion as one for summary
judgnent and entered an order reflecting the entry of
summary judgnment. (Apx. 26-27)



l. I n Montgonery County, may a cl ai mant give the
notice required by the LGTCA to the corporate
authorities or agents of the County, rather
than to the County Executive?
1. Did the Crcuit Court properly dismss the
case wher e t he Mendel sons did not
substantially conply with the LGICA and did
not show good cause for failing to provide
proper notice?
STATUTES, ORDI NANCES AND CONSTI TUTI ONAL PROVI SI ONS
The full text of all relevant statutes, ordi nances and
constitutional provisions appears in the appendix to this
brief.
STATEMENT OF ADDI TI ONAL FACTS

The Mendel sons have summari zed their views of the facts
in their brief. A few aspects of that description require
clarification before proceeding to a discussion of the
nmerits of the case. Specifically, the letters Trigon sent
to M. Mendel son and his attorney identified Trigon’s status
as the clainms adm nistrator for the County and acknow edged
that the incident was being investigated. (E. 78-79) The
Tel ephone Claim Report contains no indication that any
information was forwarded to the County Executive or to
anyone in a position to accept notice on behalf of the

County. (E. 75) The record does not reveal that the

claimants submtted any witten notice to the County, but



shows only the notes of an enpl oyee taken during a tel ephone
call. (E 75)

Al t hough the Mendel sons assert that the County raised
the issue of notice for the first time in the notion to
dism ss, the record reflects that both the original answer
and the amended answer specifically identify the |ack of
notice. (E 35, 48) The County will discuss any additi onal

facts along wth the analysis in the argunent.

ARGUMENT

Having admttedly failed to serve the County Executive
directly wth witten notice of their clainms within 180 days
of the accident, the Mendel sons contend that the tel ephone
call to an individual in the D vision of R sk Managenent,
who then contacted the clains adm ni strator, satisfied the
notice requirenent of the LGICA None of the theories
presented support the Mendel sons’ position. Rat her, the
Mendel sons di d not substantially conply with the statute and
di d not show good cause for failing to do so.

l. In Montgonery County, a claimnt nust serve
witten notice of a claim on the County
Executive to satisfy the LGICA

The Mendel sons contend that they substantially conplied

with the LGICA by giving actual notice to corporate

authorities of the County. In Mntgonmery County, however,



notice nust be given to the County Executive. Mor eover
neither the clains admnistrator nor an enployee of the
Di vi si on of R sk Managenent are corporate authorities of the
County.

Using ordinary principles of statutory construction,
the LGTCA does not provide for notice of a claimto be
to corporate authori?iggnin Mont gonery County.

As originally enacted, the notice requirenent
prohi bited any action frombei ng brought agai nst Mont gonery
County for unliquidated damages unl ess notice was given to
the County Comm ssioners within 90 days of the injury or
damage. 1941 M. Laws ch. 405.° \Wwen the Legislature
anended the provision two years later to include Caroline
County, Prince George’ s County, and nuni ci pal corporations,
it recognized their differences and provided that notice
must go to "the City Solicitor of Baltinore City, the County

Conmmi ssi oners, or the corporate authorities of the nmuni ci pal

corporation, as the case may be."* 1943 Ml. Laws ch. 809.

*nly this first law included an alternate form of
notice by which the subm ssion of a police report satisfied
the notice requirenent. (Apx. 9)

“As originally proposed, Baltinore Gty woul d have been
I ncl uded. When choosing to omt Baltinore Cty, the
Legislature failed to delete all references to it. The
Court of Appeals noticed the discrepancy in 1946 and
concluded that the reference to Baltinore Gty could be
"treated as surpl usage":

For it is apparent that when the bill was anended

on the floor of the Senate on March 30 by striking

4



The reference to "corporate authorities"” recogni zed that the
chi ef executive officer of a nunicipal corporation may not
be a commi ssioner or council. The phrase "as the case may
be," therefore, neant that only one description would
apply for an Article 25 county, the statute required service
on the county conmm ssioners; for an Article 25A county, on
the county council; and for municipal corporations, on the
"corporate authorities."® For each entity, the statute
requi red service on the chief executive authority "as the
case may be." See Md. Constn. Art. XI-A 8 3.

Mont gonmery County’s form of government tracks this
interpretation. When the notice requirenment was enacted,
the County Comm ssioners were the chief executive officer.
Several years later, the County Council becane the chief

executive officer for the County. Finally, in 1968,

out the words "Baltinore Cty," the nenbers of the
Senate failed to strike out the words "the Cty

Solicitor of Baltinore City" in the preceding
sentence, and these words inadvertently renai ned
in the bill when it was passed on April 3, the

| ast day of the session.
Neuenschwander v. WAshi ngton Suburban Sanitary Conm ssion,
187 Md. 67, 80, 48 A . 2d 593, 600 (1946).

°The Court of Appeals acknow edged this concept
recently: "As various entities which have no County
Executive, Council, or Conm ssioners are deened | ocal
governnents under the LGTCA, the anended phrase ‘corporate
authorities was obviously intended to have a broad
nmeaning." WIlIlianms v. Mynard, 359 M. 379, 387-388 n. 6,
754 A . 2d 379, 383 n.6 (2000).

5



Mont gonery County anmended its charter to divide the
| egi sl ative and executive functions of the County between
the Council and a County Executive, and the first County
Executive took office in 1970. That sanme year, the
Legi sl ature anended the notice requirenent in the LGTCA to
reflect the change in governnental structure by adding a
separate sentence that read: "In Mntgonery County, such
witten notice shall be presented to the County Executive."
1970 Md. Laws ch. 48.°

Even when the Legislature introduced the waiver
provision in 1972, the statute still required a claimant to
present witten notice to the County Executive. 1972 M.
Laws ch. 519. 1In a code revision and recodification of the
notice provision, the Legislature established the current
format:

The notice shall be given in person or by

registered mail by the claimant or his
representative to the county comm ssioners,
county council, or corporate authorities of a

def endant nuni ci pal corporation or:

(1) inBaltinore Gty, tothe City Solicitor;

(i1) in Howard County, to the County Executi ve;

(i) in Mntgonery County, to the County
Executi ve;

(tv) in Prince George’'s County, to the County

Executi ve.

°The Legislature added Howard County to the same
sentence when that County established a County Executive
formof governnment. 1971 Md. Laws ch. 110.

6



1978 Md. Laws ch. 770.”" Wen the Legislature enacted the
LGTCA in 1987, it retained this format and sinply changed
“muni ci pal corporation” to "local governnent." 1987 M.
Laws ch. 594.°

General principles of statutory construction require
that the statute be given its plain neaning and that it be
read in context to effectuate the intent of the Legi sl ature.
Arnstead v. State, 342 Ml. 38, 56, 673 A 2d 221, 229 (1996).
The interpretation given nust use compbn sense to avoid
i 11 ogical or unreasonable conclusions. Frost v. State, 336
Md. 125, 137, 647 A 2d 106, 112 (1994). Moreover, all words
of a statute nust be given effect and no portion of it may
be rendered "neaningless, surplusage, superfluous, or
nugatory." Jung v. Southland Corp., 351 Md. 165, 177, 717
A .2d 387, 393 (1998) (citations omtted). Under these

principles, the statute plainly has required a claimant to

‘Interestingly, the original bill required notice to
“the county conmm ssioners, county council, or other
authority as follows" and then listed 17 counties and
Baltinore City along with any additional details for
service. As introduced, the proposed bill provided that, in
Mont gonmrery County, service woul d be on the County Executi ve,
and it limted the "corporate authorities"™ to mnunicipal
corporations by including an additional nunbered itemthat
provi ded "any nmunicipal corporation to the corporate
authorities of the municipal corporation within 180 days."
1978 Md. Laws ch. 770.

®By definition, a local governnent includes counties,
muni ci palities, and several other organizations. See M.
Code Ann., Cts. & Jud. Proc. 8 5-301(d).

7



serve notice of a claimon the County Executive since 1970.
For alnost 30 years, neither the purpose clause nor the
| anguage of the statute has reflected any intent to expand
the scope of service to anyone other than the County
Executi ve.®

The changes that occurred when the Legi sl ature enacted
the LGTCA did not alter the notice requirenent in relation
to the County, but only added specific agencies and
corporations to the scope of the Act. See 1987 MI. Laws ch.
594; Md. Code Ann., Cs. & Jud. Proc. 8 5-301(d). Many of
the additional agencies have a corporate structure, wth
trustees and corporate officers, unlike counties and
muni ci palities, which have a traditional governnental
structure. By requiring service on "corporate authorities,"
the Legislature recognized that not all of the entities
covered by the LGICA had governnental structures and ensured
that the formof |ocal governnent woul d determ ne upon whom
notice nust be served. Wiile the term "corporate
authorities" may be broad enough to enconpass the various
entities within the definition of |ocal governnent, the

| egi sl ative history reflects a legislative intent to serve

°See 1970 MJ. Laws ch. 48, 1972 MJ. Laws ch. 519, 1978
M. Laws ch. 770, and 1987 MJd. Laws ch. 594.

8



no one but the County Executive in Mntgonery County since
1970.
In any event, neither the clains adm nistrator nor the
Di vi sion of R sk Managenent qualifies as a corporate
aut hority.

The Mendel sons refer to the definition of "corporate
authority" in the context of the power exercised by
governnent officers, rather than the individuals who nay
serve as the "corporate authorities". The LGICA does not
define the term but Black’s Law Dictionary (5th ed. 1979)
descri bes "corporate authorities" as:

The title given in statutes of several states to

the aggregate body of officers of a nunicipal

corporation, or to certain of those officers

(excluding the others) who are vested wth

authority in regard to the particular natter

spoken of in the statute.
ld. at 306. Using this definition, it becones clear that
notice to a departnent or clains adm nistrator does not
suffice. The Montgonmery County Charter identifies the
hol ders of the legislative and executive authority of
Mont gomery County the County Council has the legislative
powers (8 101) and the County Executive has the executive
power (8201). The only other officers identified in the

Charter are the Chief Admnistrative Oficer and the County



° See

Attorney, both of whomthe County Executive appoints.?
88210, 213 of the Montgonery County Charter.

No | anguage in the LGICA permts service on a designee
or agent of the corporate authorities, nor any other
substitute. See Md. Code Ann., Cs. & Jud. Proc. § 5-
304(b). Simlarly, no reference appears in the Charter to
make either the Division of R sk Managenent or the clains
adm ni strator (an independent <contractor) a corporate
authority or officer of the County. This nakes the
Mendel sons’ contact with these entities inadequate.™ To
conclude otherwise would render neaningless the clear
| anguage of the LGICA that identifies whom to serve and
woul d violate statutory construction principles by failing
to give effect to all words of the statute. Jung v.
Sout hland Corp., supra. The LGICA plainly requires a
claimant to serve notice of a claimon the County Executive
in Mntgonmery County, and the Grcuit Court correctly
declined to construe corporate authorities as including a

departnent or independent contractor.

“The Mendel sons refer to § 214 of the Charter, which
descri bes the Departnent of Finance, but that section does
not nention any authority to receive notices of claim on
behal f of the County. (Appellant’s brief, p. 26)

“The Court of Appeals’ decisionin WIlianms v. Maynard
does not require a different conclusion, as the issue was
not before the Court for review 359 Md. at 388 n.6, 754
A.2d at 383 n.6.

10



Not hing in the LGICA suggests that ordinary agency
princi pl es
will allow service of the requisite notice on anyone ot her
t han
the County Executive in Montgonery County.

By enacting the LGICA, the Legislature provided a
remedy for those injured by |ocal governnent officers and
enpl oyees, acting without malice in the scope of their
enpl oynent, while ensuring that the financial burden of
conpensation is carried by the |ocal governnment ultimately
responsible for the public officials’ acts.” Ashton v.
Brown, 339 Md. 70, 108, 660 A. 2d 447, 466 (1995). In doing
so, the LGICA neither waives governnmental imunity nor
creates liability, but instead, obligates | ocal governnents
to defend their enpl oyees and requires successful plaintiffs
to execute their judgnent against the |ocal governnent.
Khawaja v. City of Rockville, 89 M. App. 314, 325-326, 598
A. 2d 489, 494 (1991)"*; see also WIliams, 359 Mi. at 394,
754 A 2d at 388. The notice requirenent constitutes a
condition precedent and failure to conply with it neans that
an individual may not sue a l|ocal governnent or its
enpl oyees. WIllians, 123 Ml. App. at 129, 716 A 2d at 1105;
Neuenschwander, 187 Md. at 76, 48 A 2d at 597.

“Although the Court of Appeals granted a wit of
certiorari, the case was dism ssed before oral argunent.
See Tabl e D spositions, Khawaja v. Cty of Rockville, cert.
granted, 325 Md. 551, 601 A 2d 1114, dism ssed, 326 Md. 501,
606 A 2d 224 (1992).

11



Al t hough the Mendel sons contend that notice to the
County’'s agents satisfied the LGICA the statute plainly
requires themto give witten notice to the County Executive
for Montgonery County. No |anguage in the statute permts
servi ce on a designee or agent of the identified individuals
and entities, nor any other substitute. See Md. Code Ann.,
Cts. & Jud. Proc. § 5-304(b)."™ As a practical matter, it
makes sense to limt the recipients of notice, because the
main function of notice is to permt a |ocal governnent or
muni ci pal corporation, large or small, to investigate the
facts surrounding the <claim while the evidence and
W tnesses’ nenories remain fresh, regardl ess of who may be
handl i ng the insurance. See Bartens v. Mayor of Balti nore,
293 Md. 620, 626, 446 A 2d 1136, 1138-1139 (1982). An
equal ly i nportant goal of the notice requirenent is to allow
the local governnent to meke its own determ nation of
whether a claimis or may becone a cause of action agai nst

the local governnent and to begin preparing its defense,

“The Maryl and appellate courts assune that a statute
does not supersede the common | aw absent a clear indication
of the Legislature’s intent to do so. See Edwards v. First
Nati onal Bank of North East, 122 Md. App. 96, 108, 712 A 2d
33, 39 (1998) (citations omtted). By specifying to whom
notice should be given in Mntgonery County, w thout using
the |anguage of agency, such as "or designee", the
Legislature created a clear contradiction with ordinary
agency principles, which reflects its intent to supersede
t hose common | aw pri nci pl es.

12



while correcting a defect if it exists to avoid additional
liability.

While the clains adm nistrator or the Division of Ri sk
Managenent may have responsibility for the i nvestigation of
clainms and the correction of problens, respectively, it
remains within the province of the County Attorney to
prepare a defense. See Montg. Co. Code § 20-37(e) (1994, as
anended); see also Mont. Co. Charter § 213. By providing
notice consistently to a particul ar individual who holds a
hi gh-1evel position, the |ocal governnent may establish a
procedure that ensures coordi nati on anong the i nvesti gator,
the ri sk manager, those authorized to approve a settl enent,
and those responsi bl e for preparing a |l egal defense. Absent
notice wthin the first few nonths, inportant information
may be lost, along with the opportunity to nake essenti al
pl ans for financing any uninsured judgnent in a particular
case or for correcting a defect. Nei ther Trigon nor the
Division of Ri sk Mnagenent have unlimted authority to
settle a claim nor do they have responsibility for
preparing a | egal defense for the County. By no neans do
the respective duties of these entities include receipt of
noti ce on behal f of the County.

Even an agent may bind his principal only to the extent

that he has actual or apparent authority. Progressi ve

13



Casualty Insurance Conpany v. Ehrhardt, 69 M. App. 431
440, 518 A.2d 151, 155 (1986) (citations omtted). |In the
absence of actual authority, an agent nmy have apparent
authority only if the principal know ngly allows the agent
to act for himand the agent induces a third party to rely
on that authority. Homa v. Friendly Mbile Manor, Inc., 93
Mi. App. 337, 360, 612 A 2d 322, 333 (1992) (citing
Progressive, supra). The agent’s action or statenment does
not enlarge his own authority only the principal’s action or
I naction affects the agent’s authority. ld. at 363, 612
A.2d at 334-335. Both Trigon and the D vision of Risk
Managenent represent the County in specific matters, but
neither has the authority required here to accept notice on
behal f of the County only the County Executive may do so.
The only authority Trigon had actual or apparent was to
adjust the claim submtted by the Mendel sons. Trigon was
hired wi t hi n Mont gonery County’s i nplenentation of its self-
I nsurance program whi ch includes the authority "[t] o engage
necessary clains investigators and adjusters. . . ." Montg.
Co. Code § 20-37(c).™ As an independent adjuster, Trigon
cannot direct the actions of County enpl oyees to i nvestigate

the matter, nor authorize funding of an award of damages,

“As of July 2000, Managed Care |nnovations became the
clainms adm nistrator handling these clains for the County.

14



nor even approve a settlenment above a snmal|l anount. Not hi ng
Trigon said or did could alter the [imts of its authority,
and the County did nothing to authorize Trigonto act as its
agent for notice purposes.

The Mendel sons argue that Trigon investigated their
clainms and collected all the pertinent information but did
not advise them of any further requirenents to preserve
their clainms. Yet, Trigon’s role in the matter is [imted
to that of clainms adjuster and, in that capacity, Trigon
properly i nvestigated the acci dent and conpil ed i nfornmati on.
Even the fact that Trigon conducted an investigation does
not alter the requirenent that notice be sent to the County
Executi ve. See WIllians, supra; Loewi nger Vv. Prince
George’s County, 266 M. 316, 292 A 2d 67 (1972). At no
time did Trigon encourage the Mendel sons not to provide
notice to the proper individual, and Trigon did not have an
obligation to provide | egal advice as to howto preserve the
Mendel sons’ cl ai ms agai nst the County. See Bi bumv. Prince
George’s County, 85 F.Supp.2d 557, 565 (D. M. 2000).
Trigon’s only responsibility and authority was to coll ect
facts and i nformation, which it did.

Simlarly, the Dvision of R sk Mnagenent has

authority only to oversee and adm ni ster the self-insurance

15



program * See Montg. Co. Code § 20-37 (e). Its settlenent
authority is Ilimted and it does not prepare the County’'s
| egal defense. In fact, nmany clainms nust be approved for
paynment by the sel f-insurance panel, and the County Attorney
provides the defense of clains against participating
agenci es. Id. The form conpleted by an enployee of the
Di vi sion of Ri sk Managenent based on a tel ephone call does
no nore than a police report it gathers information fromthe
caller. The record contains no indication that the D vision
engaged in any other comrunication with the Mendel sons or
pl ayed any direct role in the investigation or assessnent of

® The record before this Court further remins

their clains.’
devoi d of any indication that the Division ever notifiedthe
County Executive or the County Attorney’s Ofice of this

claimso that the County’s defense and possible liability

*The Mendel sons further mention the filing of a police
report as a reflection of "actual notice" to the County.
The sane principles discussed in this argunent apply to the
Department of Police the police report does not satisfy the
notice requi renment of the LGICA, because the departnent is
not a corporate authority of the County for purposes of
noti ce.

®To equate a report prepared in the ordinary course of
business with the notice of a claimrequired by the LGICA
di storts the provisions of the statute and, arguably, woul d
pl ace a | ocal governnment on notice every tinme an enpl oyee is

I nvol ved in an accident. This result conflicts with the
Court of Appeals’ adnonition that "any information at all,
conveyed to anyone connected with the County" wll not

suffice. Loew nger, 266 Ml. at 318, 292 A 2d at 68.
16



could be evaluated properly. And the Division had no
obligation to i nformthe Mendel sons of the steps required to

preserve their clains agai nst the County. See Bi bum supra.

Mor eover, the Mendel sons have tried to apply the agency
principles that exi st between private parties to inpute the
knowl edge of Trigon and the Division of Ri sk Managenent to
the County Executive. Yet "it is well-established that when
a private party deals with a nunicipal corporation, the
doctrine of apparent authority is nodified to accomobdate
the public interest.” Schaefer v. Anne Arundel County, 17
F.3d 711, 714 (4th Gr. 1994). And "[i]t is a fundanental
principle of law that all persons dealing with the agent of
a municipal corporation are bound to ascertain the nature
and extent of his authority.” Gontrum v. Mayor & City
Council of Baltimore, 182 M. 370, 375, 35 A 2d 128, 130
(1943). The Mendel sons failed to ascertain the extent of
Trigon’s and the D vision of R sk Managenent’s authority,
The Mendel sons’ m sunderstandi ng of the scope of authority
held by each entity did not alter the fact that neither
Trigon nor the Division of Ri sk Managenent had any aut hority

to accept notice of the claimagainst the County. Rather,
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t he County Executive renai ned the sol e representative of the
County for notice purposes.*
1. The Mendel sons did not substantially conply

with the notice requirenent and did not show
good cause for failing to provide notice

properly.

The appellate courts have recognized only two
exceptions to strict conpliance with the notice requirenent
of the LGICA when a plaintiff substantially conplies wth
the statute, and when a plaintiff shows good cause for
failing to provide notice, as | ong as the defendant suffered
no prejudice. The first exception derives from case | aw,
while the latter is a creature of statute. I n neither
ci rcunstance has notice been approved or wai ved when given
to an individual other than one specified in the statute.
As a result, the Mendel sons’ telephone call to a County
departnent that conveyed the information to the clains
adm ni strator for investigation did not satisfy the notice

requi renent.

"The Mendel sons al so claimthat the witten notice does
not have to be witten by themto suffice. Sinple logic
suggests that the statute contenpl ates that the claimant or
claimant’s representative (other than a |ocal governnent
enpl oyee) nust prepare the witten notice to ensure accurate
reflection of the claim A tel ephone nessage has the
potential to be msplaced or to inaccurately record the
I nformation given. The Legislature could not have neant to
allowthis margin of potential error that a cl ai mant avoi ds
by submtting a witten notice prepared by the clai mant or
claimant’s representati ve.
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Bef ore the enactment of the LGICA, the Court of Appeals
considered certain circunstances to reflect substantial
conpliance with the notice requirenment and, therefore,
allowed a suit to proceed. Even when the Court of Appeals
has found substantial conpliance, it has done so only as to
the nethod of notice it has not wai ved the requirenent as to
the person a claimant nust serve. For exanple, in Jackson
v. Board of County Conmm ssioners, a plaintiff provided oral
notice to an assistant county attorney and sent witten
notice of a claimto the County Conmm ssioners (who received
it within the notice period), but did so using regular mail,
rather than registered nail. 233 Md. 164, 166, 195 A 2d
693, 694 (1963). The Court concluded that the discrepancy
did not nerit dismssal of the conplaint, because the
plaintiff had substantially conplied with the notice
requirement. Id. at 168, 195 A 2d at 695-96. Simlarly, in
G ubbs v. Prince George’s County, the Court of Appeals found
that a plaintiff substantially conplied with the notice
requi rement when notice was mailed by regular nail on the
180t h day, even though it was received on the 181st day.
267 M. 318, 324-325, 297 A 2d 754, 757-758 (1972). The
statute required notice to be nmailed "on or before" the

180t h day, which ordinarily neant that notice was nmade when

19



it was mail ed. The Court, therefore, concluded that the
notice requirenment was satisfied. 1d.

The Court did not permt substituted service on an
agent of a local governnent in either case. Utimately, the
Court made cl ear that direct conmunication with an i nsurance
agent, even conbined with actual know edge by an enpl oyee,
did not satisfy the notice requirenment of the LGICA In
Loewi nger, supra, the plaintiff sustained injuries during
nmedi cal tests at the county hospital. Although the hospital
adm ni strator had records of the incident and the liability
carrier also had investigated the nmatter, the Court held
that these actions did not suffice to give the direct notice
tothe County that the statute required. The Court referred
toits decision in Jackson, supra, and distinguished the two
cases, explaining that "[t]his is not to say that any
information at all, conveyed to anyone connected with the
County, is sufficient. There nust be substantial conpliance
inorder to give the statute effect.” Loew nger, 266 M. at
318, 292 A 2d at 68.

This Court recently reaffirnmed that notice to a clains
adj uster does not substantially conply with the statutory

prerequisite. WIllianms v. Mntgonery County, 123 M. App.
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at 131, 716 A.2d at 1105.' WIlians had retai ned counsel
and corresponded with the cl ai ns adj uster during the 180-day
period and beyond, but did not give notice to the County
Executi ve. This Court cited Loew nger as precluding
substantial conpliance based upon communication with an
insurer. In addition, this Court distinguished substanti al
conpl i ance fromthe good cause excepti on and enphasi zed t hat
in no event would ignorance of the |aw excuse a party who
has counsel fromfailing to satisfy the clear requirenent of
the statute. WIllians, 123 Ml. App. at 134, 716 A 2d at
1107.

Like the plaintiffs in Loewinger and WIIlians, the
Mendel sons failed to serve the only agent of Montgonery
County that the statute identifies as the proper recipient
of notice under the LGICA Contacts with the County’s
clainms adm nistrator and information given to the D vision
of Ri sk Managenent over the tel ephone do not override the

clear statutory requirenent.®

®The i ssue was not before the Court of Appeals, so its
comrent that Loew nger may need review does not affect the
result in this case. See WIllians, 359 Ml. at 388 n.7, 754
A 2d at 384 n.7.

“The Mendel sons mistakenly assert that the County
inplicitly admtted in WIIlians, supra, that notice coul d be
given to the Division of R sk Managenent. The County has
argued consistently that notice nust be served upon the
County Executive. The extent of the deviation from that
position occurredinrelationto comenting in WIIlians that
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The same flaw appears in the Mendel sons’ attenpt to
establish good cause for failing to serve notice on the
County Executi ve. The Mendel sons contend that the
information given to the D vision over the tel ephone and
transmtted to Trigon established good cause for their
failure to conply with the statute. The plain | anguage of
the LGICA does not provide that notice may be given to an
agent of the local governnent, or that know edge of the
claim by anyone connected with the County satisfies the
noti ce requirenent. | nstead, the statute specifically
i dentifies the high-1evel individuals upon whom noti ce nust
be served. M. Code Ann., Cs. & Jud. Proc. 8 5-304. 1In no
case have the appellate courts approved any substituted
service, and the Mendel sons’ failure to consult the statute

di d not establish good cause for failing to conply with it.

The statute explicitly requires both that the clai nant
show good cause for failure to give notice and that no
prejudice will result to the defendant:

Not w t hst andi ng the other provisions of this
secti on, unl ess t he def endant can

t he Division had received no direct correspondence fromM.
Wl lianms along with a supposition that the Division was the
only agency even renpotely appropriate to receive notice in
pl ace of the County Executive. As noted above, this issue
was not before the Court of Appeals for review. WIIians,
supr a.
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affirmatively show that its defense has been

prejudiced by lack of required notice, upon

notion and for good cause shown the court may

entertain the suit even though the required

notice was not given.
Ml. Code Ann., Cs. & Jud. Proc. 8§ 5-304(c). Although no
particular criteria exist for establishing good cause under
the LGICA, this Court has found guidance in the description
used by a Texas court:

The term "good cause" for not filing a

claimfor conpensation is not defined in

the statute, but it has been uniformy

hel d by the courts of this state that the

test for its existence is that of

ordi nary prudence, that is, whether the

cl ai mant prosecuted his claimwth that

degree of diligence that an ordinarily

prudent person woul d have exerci sed under

the sanme or simlar circunstances.
Madore v. Baltinore County, 34 MI. App. 340, 345, 367 A 2d
54, 57 (1976) (citations omtted); see also Heron v.
Strader, 361 M. 758, 761 A 2d 56 (2000) (reciting the
reasonabl e diligence standard).

In Madore, this Court reviewed a case for the first
time using the waiver provision. In doing so, the Court
adopted the standard used by the Texas court, noting that
"the legislature made no attenpt to define what constitutes
good cause, but clearly commtted that determ nation to the
di scretion of the court.” 34 Ml. App. at 344, 367 A 2d at

57. Odinarily, a court does not abuse its discretion
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unless it makes a decision that is manifestly unreasonabl e
or based upon untenabl e grounds. In Re Don M., 344 M.
194, 201, 686 A.2d 269, 272 (1996). Applying the good cause
standard, this Court concluded that the trial court did not
abuse its discretion by finding that a plaintiff who was in
and out of the hospital for surgery during the 180-day
period and could have contacted an attorney, but did not,
had not shown good cause for failing to comply with the
notice requirenment. Madore, 34 Md. App. at 346, 367 A 2d at
58.

Consistent with this Court’'s lead, the United States
District Court for Maryland | ater adopted the viewthat the
trial court has sol e discretion to deci de whet her a cl ai mant
has shown good cause. Downey v. Collins, 866 F. Supp. 887,
889 n.7 (D. Md. 1994) (quoting Madore, 34 M. App. at 342,
367 A.2d at 57). In Downey, the district court recognized
the dual elenments of the waiver clause. Al t hough the
def endant conceded that no prejudi ce had occurred due to the
absence of notice, the plaintiff had failed to show good
cause why notice was not given during the notice period.
ld. at 889. Specifically, the plaintiff gave two reasons
for his delay in giving notice. First, he said that he did
not know of his injury until he learned of a wtness’

testinony. Second, he argued that the county enpl oyees had

24



failed to respond to his requests for certain materials.
The District Court noted that, when the plaintiff di scovered
the witness, there renmmined adequate tine in which to
provide the requisite notice. Wth know edge of the w tness
as an appropriate trigger for giving notice, waiting for
additional materials was not persuasive. The Court,
therefore, found that neither reason established good cause
for the plaintiff'’s failure to conply with the notice
requirenment. 1d. at 890.

The United States Court of Appeals for the Fourth
Circuit also has reviewed a trial court’s waiver of the
notice requirenent and adhered to the abuse of discretion
standard in evaluating the decision on appeal. |In Wstfarm
Associates Limted Partnership v. Wshington Suburban
Sanitary Commssion, a plaintiff in an environnental
contam nation suit failed to give notice to the WeSC within
180 days of the injury as required by the LGICA. 66 F.3d
669, 676 (4th Cr. 1995), cert. denied, 517 U S 1103
(1996). The plaintiff explained to the district court that
It exercised due diligence in investigating the
contam nation and, due to the nature of the injury, it was
not possible to learn of the W5SC' s i nvol venent earlier than
it did. The district court concluded that this showed good

cause for failing to give notice. In addition, because WSSC
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had participated in discovery before it was nmade a party, it
suffered no prejudice. On appeal, the Fourth Grcuit found
no abuse of discretion. 1d. at 677.

In the present case, the GCrcuit Court found no
evi dence of good cause for the Mendel sons’ failure to give
proper notice. The contention that the Division of Risk
Managerment had know edge of the claim and that the clains
adm ni strator had conducted an investigation and obtai ned
all relevant information regarding the claim did not
reflect that the Mendelsons exercised the Ilevel of
reasonabl e diligence that the courts require to neet this
el ement of the waiver. | f anything, the information
conpi l ed by the adjuster shows only that the County nay not
have been prejudiced by the lack of notice. An ordinarily
prudent plaintiff, however, would consult the statute and
conply with the plain |anguage of the law, which this Court
has described as clear and not burdensone. WIllianms v.
Mont gonmery County, 123 Md. App. at 134, 716 A 2d at 1107.
A reasonably diligent claimnt would not rely upon a clains
adm ni strator or a County enpl oyee to determ ne whet her al
necessary steps had occurred. The facts of this case sinply
do not show good cause for the Mendel sons’ failure to conply
with the clear notice requirenent, and do not satisfy the

statutory precondition to filing an action in court.
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Nor is the County estopped from asserting the failure
of the Mendel sons to give proper notice under the LGICA
General |y, est oppel requires voluntary conduct that
precludes a party from asserting a defense, because an
i nnocent party has been msled to his detrinment. DeBusk v.
Johns Hopki ns Hospital, 105 Md. App. 96, 104, 658 A 2d 1147,
1151 (1995) (citations onmtted). The doctrine "prevent]s]
a party from asserting his rights where it would be
i nequi table and unconscionable to assert those rights.”
Savonis v. Burke, 241 M. 316, 319, 216 A 2d 521, 523
(1966). Odinarily, an express inducenent or prom se nust
have m sl ed the innocent party estoppel will not protect a
party who sinply m sunderstood and coul d have resol ved the
anbi guity hinself. Mayor of Cunberland v. Beall, 97 M.
App. 597, 604-605, 631 A 2d 506, 510, cert. denied, 333 M.
200, 634 A .2d 61 (1993) (citing Bertonazzi v. Hillmn, 241
Mi. 361, 216 A 2d 723 (1966) (no estoppel when agent di d not
expressly agree to waive statute of limtations)); Chandl ee
v. Shockley, 219 M. 493, 150 A 2d 438 (1959) (estoppe
applied to principal whose agent induced the claimnt to
delay filing suit by saying it was not necessary to do so).
In fact, the estoppel may be Iimted to the scope of the

agent’s apparent authority as held out by the principal.
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Beal |, supra.”® As discussed in Argunent |, supra, the
authority of the County’s "agents"” was extrenely limted and
did not extend to receiving notice of a claim against the
County.

Much like the plaintiff in Downey, the Mendel sons had
the informati on they needed to provide notice they knew t hat
their clainms involved the County and a County enpl oyee.
Yet, they failed to protect their right to file suit. As
enphasi zed by this Court in Wllians, a claimant’s failure
to consult the Maryl and Code does not establish good cause
for failing to conply with a clear prerequisite. 123 M.
App. at 134, 716 A 2d at 1107. The Mendel sons incorrectly
viewed their contacts with the clains admnistrator and a
county agency as equal to the notice required to preserve
their right to bring an action in court, but the statute
sinply does not permt this nmeans of escaping the notice

requirenent. The record contains no specific prom se or

In fact, when a party asserts the defense of statute
of limtations, an I nt enti onal or negl i gent
m srepresentati on nust have msled the plaintiff, which the
plaintiff then relied upon. Johns Hopkins Hospital V.
Lehni nger, 48 M. App. 549, 559-560, 429 A 2d 538, 544,
cert. denied, 290 Md. 717 (1981). The courts have deferred
to the Legislature's determ nation of an adequate period of

time in which to file suit. Because the Court of Appeals
has |i kened the notice requirenment inthe LGTCAto a statute
of limtations, this principle provides useful guidance

regardi ng whether estoppel applies in the current case.
Neuenschwander, supr a.
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i nducenent that coul d support an estoppel, but reflects only
t hat the Mendel sons m sunderstood the scope of Trigon's and
the Division’s authority. Because the Mendel sons did not
show good cause for failing to conmply with the notice
requirenment, the Circuit Court did not abuse its discretion
when it entered summary judgnent in favor of the County.
CONCLUSI ON

The Circuit Court <correctly determned that the
Mendel sons did not satisfy the statutory prerequisite to
filing suit in this case, which required them to send
witten notice to the County Executive within 180 days of
the injury. The Mendel sons’ tel ephone call to the D vision
of Ri sk Managenent and conmuni cations with an independent
clainms adm nistrator did not substantially conply with the
LGTCA, nor did the Mendel sons establish good cause for
failing to conmply wth the notice requirenent. Any
authority of the County’s "agents" was |limted and did not
I ncl ude acceptance of notice under the LGTCA so the County
was not estopped from seeking the dismissal. The Circuit

Court
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correctly interpreted the statute and properly exercisedits
di scretion, and this Court should affirmthe Grcuit Court’s
order of judgnent in the case.

Respectful ly subm tted,

Charles W Thonpson, Jr.
County Attorney

Karen L. Federman Henry
Pri nci pal Counsel for

Appeal s

Paul F. Leonard, Jr.
Associ ate County Attorney

St at ement pursuant to Maryl and Rul e 8-504(a)(8): This brief
was prepared with proportionally spaced type, using Tines
New Roman font and 13pt type size.
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APPENDI X

Maryl and Constitution, Art. Xl-A 8 3 .
Maryl and Annot at ed Code

Mil. Code Ann., Cs. & Jud. Proc. 8 5-301(d)
Md. Code Ann., Cs. & Jud. Proc. § 5-304

Mont gonmery County Charter
§ 101
§ 201
§ 210
§ 213
Mont gonmery County Code (1994)
Montg. Co. Code § 20-37

Maryl and Laws

1941 Md. Laws ch. 405
1943 Md. Laws ch. 809
1970 Md. Laws ch. 48 .
1971 Md. Laws ch. 110
1972 Md. Laws ch. 519
1978 Md. Laws ch. 770
1987 Md. Laws ch. 594
Exhi bits
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Excerpts of Maryland Constitution:

Article XI-A 8§ 3. Legi sl ati ve bodies; chief executive
of ficers; enactnent, publication andinterpretation of |ocal
| aws.

Every charter so formed shall provide for an elective
| egi sl ative body in which shall be vested the |aw making
power of said City or County. Such |egislative body in the
Cty of Baltinore shall be known as the Gty Council of the
Cty of Baltinore, and in any county shall be known as the
County Council of the County. The chief executive officer,
i f any such charter shall provide for the election of such
executive officer, or the presiding officer of said
| egi sl ative body, if such charter shall not provide for the
el ection of a chief executive officer, shall be known in the
City of Baltinore as Mayor of Baltinore, and in any County
as the President or Chairman of the County Council of the
County, and all references in the Constitution and | aws of
this State to the Mayor of Baltinore and Gty Council of the
City of Baltinore or to the County Conm ssioners of the
Counties, shall be construed to refer to the Myor of
Baltinmore and City Council of the Gty of Baltinore and to
t he Presi dent or Chairman and County Council herein provided
for whenever such construction would be reasonable. From
and after the adoption of a charter by the Cty of
Baltinmore, or any County of this State, as hereinbefore
provi ded, the Mayor of Baltinore and Cty Council of the
City of Baltinore or the County Council of said County,
subject to the Constitution and Public General Laws of this
State, shall have full power to enact local laws of said
City or County including the power to repeal or anmend | ocal
| aws of said City or County enacted by the General Assenbly,
upon all matters covered by the express powers granted as
above provided, and, as expressly authorized by statute, to
provide for the filling of a vacancy in the County Counci

by special election; provided that nothing herein contained
shall be construed to authorize or enpower the County
Council of any County in this State to enact |aws or
regulations for any incorporated town, village, or
muni ci pality in said County, on any nmatter covered by the
powers granted to said town, village, or nmunicipality by the
Act incorporating it, or any subsequent Act or Acts
anendatory thereto. Provided, however, that the charters
for the various Counties shall specify the nunber of days,
not to exceed forty-five, which my but need not be
consecutive, that the County Council of the Counties may sit
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in each year for the purpose of enacting legislation for

such Counties, and all legislation shall be enacted at the
times so designated for that purpose in the charter, and the
title or a sunmary of all [ aws and ordi nances proposed shal |

be published once a week for two successive weeks prior to
enact nent foll owed by publication once after enactnent in at
| east one newspaper of general circulation in the county, so
that the taxpayers and citizens nmay have notice thereof.
The validity of energency |egislation shall not be affected
I f enacted prior to the conpletion of advertising thereof.
These provi sions concerning publication shall not apply to
Baltinore City. Al such | ocal | aws enacted by the Mayor of
Baltinore and Gty Council of the Gty of Baltinore or the
Counci |l of the Counties as herei nbefore provided, shall be
subject to the sanme rules of interpretation as those now
applicable to the Public Local Laws of this State, except
that in case of any conflict between said | ocal |aw and any
Public GCeneral Law now or hereafter enacted the Public
General Law shall control.

Excerpts of Maryl and Annot at ed Code:

Cs. & Jud. Proc. § 5-301. Definitions.

* * %
(d) Local governnent. "Local governnent" neans:
1) A chartered county established under Article 25A
of the Code;
(2) A code county established under Article 25B of the
Code;

(3) A board of county conmm ssioners established or
operating under Article 25 of the Code;

(4) Baltinmore City;

(5) A nmunicipal corporation established or operating
under Article 23A of the Code;

(6) The Maryl and-National Capital Park and Pl anning
Conmi ssi on;

(7) The Washi ngton Suburban Sanitary Conmm ssi on;

(8) The Northeast Maryland Waste Di sposal Authority;

(9) A community college or board of trustees for a
community col |l ege established or operating under
Title 16 of the Education Article, not including
Baltinmore Gty Community Coll ege;

(10) A county public library or board of trustees of a
county public library established or operating
under Title 23, Subtitle 4 of the Education
Article; (11) The Enoch Pratt Free Library or
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Board of Trustees of the Enoch Pratt Free Library;

(12) The Washi ngton County Free Library or the Board of
Trustees of the Washington County Free Library;

(13) A special taxing district;

(14) A nonprofit comuni ty service corporation
I ncor por ated under Maryl and |l aw that i s authorized
to collect charges or assessnents;

(15) Housing authorities created under Article 44A of
t he Code;

(16) A sanitary di strict, sanitary conm ssi on,
nmetropolitan conm ssion, or other sewer or water
authority established or operating under public
| ocal |aw or public general I|aw,

(17) The Baltinore Metropolitan Council

(18) The Howard County Econom c Devel opnent Authority;
(19) The Howard County Mental Health Authority;

(20) A commerci al di strict managenent authority

established by a county or nunicipal corporation
i f provided under |ocal |aw,

(21) The Baltinore Cty Police Departnent; and

(22) A regional library resource center or a
cooperative library corporation established under
Title 23, Subtitle 2 of the Education Article.

Cs. & Jud. Proc. § 5-304. Actions for unliquidated

damages.

(a) Notice required. Except as provided in subsection (c)
of this section, an action for unliqui dated danages may
not be brought against a |ocal governnent or its
enpl oyees unless the notice of the claimrequired by
this sectionis given within 180 days after the injury.

(b) Manner of giving notice.

(1) Except in Anne Arundel County, Baltinore County,
Harford County, and Prince George’'s County, the
notice shall be given in person or by certified
mai |, return recei pt requested, bearing a postmark
from the United States Postal Service, by the
claimant or the representative of the claimant, to
the county comm ssioner, county council, or
corporate authorities of a defendant |oca
gover nnment, or:

(1) In Baltinore GCty, tothe Gty Solicitor;
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(ii1) I'n Howard County, to the County Executive; and

(i) In Montgonmery County, to the County
Executi ve.

(2) In Anne Arundel County, Baltinore County, Harford
County, and Prince Ceorge’'s County, the notice
shall be given in person or by certified mil,
return recei pt requested, bearing a postmark from
the United States Postal Service, by the clai mant
or the representative of the claimant, to the
county solicitor or county attorney.

(3) The notice shall be in witing and shall state the
time, place, and cause of the injury.

(c) Waiver of notice requirenent. Not wi t hst andi ng the
ot her provisions of this section, unless the defendant
can affirmatively show that its defense has been
prejudi ced by lack of required notice, upon notion and
for good cause shown the court may entertain the suit
even though the required notice was not given.

Mont gonmery County Charter
Sec. 101. County Council.

All legislative powers which may be exercised by
Mont gomery County under the Constitution and |aws of
Maryl and, including all law nmaking powers heretofore

exercised by the GCeneral Assenbly of Maryland but
transferred to the people of the County by virtue of the
adoption of this Charter, and the | egislative powers vested
in the County Comm ssioners as a District Council for the
Mont gonmery County Suburban District, shall be vested in the
County Council. The legislative power shall also include,
but shall not belimted to, the power to enact public |ocal
| aws for the County and repeal or anmend |local |laws for the
County heretofore enacted by the General Assenbly upon the
matters covered by Article 25A, Annotated Code of Maryl and,
1957, as nowin force or hereafter anended, and the power to
| egi sl ate for the peace, good governnent, health, safety or
wel fare of the County. Nothing herein contained shall be
construed to authorize or enpower the County Council to
enact | aws or regul ations for any i ncorporated town, village
or municipality in said County on any matter covered by the
powers granted to said town, village or nunicipality by the
act incorporating it or any subsequent act or acts
anendat ory thereto.
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Sec. 201. Executive Power.

The executive power vested in Montgonery County by the
Constitution and | aws of Maryland and by this Charter shall
be vested in a County Executive who shall be the chief
executive officer of Mntgonery County and who shal
faithfully execute the laws. In such capacity, the County
Executive shall be the el ected executive officer nentioned
in Article XI-A, Section 3, of the Constitution of Maryl and.
The County Executive shall have no | egislative power except
the power to nmake rul es and regul ati ons expressly del egat ed
by a | aw enacted by the Council or by this Charter.

Sec. 210. Chief Admnistrative Oficer.

The County Executive shall appoi nt a Chief
Administrative Oficer subject to confirmation by the
Counci | . The Chief Admnistrative Oficer shall be a

professionally qualified adm nistrator who shall serve at
the pleasure of the County Executive, wth conpensation
determ ned by the County Executive subject to the approval
of the Council.

Sec. 213. County Attorney.

The County Executive shall appoint a County Attorney,
subj ect to confirmation by the Council. The County Attorney
shall be the chief legal officer of the County, conduct all
the | aw business of the County, be a legal advisor to the
Council, and be the |egal advisor to the County Executive,
all departnents, and other instrunentalities of the County
Governnent. The County Attorney shall represent the County
in all actions in which the County is a party. The County
Attorney and the staff of the office shall engage in no
other law practice. The County Attorney may, wth the
approval of the Council, tenporarily enploy special |egal
counsel to work on problens of an extraordi nary nature when
the work to be done is of such character or magnitude as to
require services in addition to those regularly provi ded by
the County Attorney. The County Attorney shall serve at the
pl easure of the County Executive but, upon request, shall be
entitled to a public hearing before the Council prior to
di sm ssal fromoffice.

Mont gonmery County Code 1994
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8§ 20-37. Conpr ehensive insurance and self-insurance
program

(a)

(b)

(¢c)

It is the policy of the county governnment to provide an
adequat e conpr ehensi ve i nsurance programto conpensate
for injury to persons or damage to property resulting
fromnegligence or other wongful acts of the county’s
public officials, enployees and agents and to provide
protection for property of the county and for

officials, enployees, and agents acting within the
scope of their duties.

The county is hereby authorized and enpowered to adopt

or install a plan or system of group health and life
I nsurance and group hospitalization in cooperationwth
the enployees or any portion thereof in any office,

agency or branch of the governnment of the county and
with paid enployees of quasi-public corporations
engaged in the performance of governnental functions,

such as fire departnents, whenever it nmay deem such to
be advisable in the interest of the health, confort and
wel fare of the county.

The county is further authorized and enpowered to
provi de for an adequat e conprehensi ve i nsurance program
to conpensate for injury or death of persons or danmage
to property resulting from negligence, deprivation of

civil rights, mal practice or any other type of civil or

tortious action resulting from the negligence or

wrongful act of any public official, agent or enpl oyee
within the scope of official duties. The county is
al so hereby authorized and enpowered to provide for an
adequat e conprehensi ve i nsurance programi ncl udi ng but

not limted to conprehensive general liability, auto,

fire, boiler, workmen's conpensati on and conprehensive
auto liability. The insurance programmay be provi ded
by purchase of insurance coverage from insurance
conpani es authorized to do business in the State of

Maryland or it nmay be provided by a self-insurance
program funded by appropriations by the county council

or by a conbi nati on of purchased i nsurance coverage and
sel f-insurance, subject to the granting of all

necessary approvals by the State of Mryland for the
sel f-insuring of wor kmen’ s conpensati on and
conprehensive auto liability coverage. The insurance
program shall provide for defense of clains as well as
conpensation for danages and the county is authorized
wthin the |imts of appropriations of the funded
I nsur ance program to engage necessary clains
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(d)

(e)

i nvestigators and adjusters, to provide for defense
wth attorneys to be selected as provided in the
charter, and to settle clains and pay | awful judgnents.
The county is further authorized to cooperate with and
enter into agreements wth participating agencies,

I ncluding, but not limted to, the Mntgonery County

Board of Education, the fire departnents and rescue

squads, Montgonery College, the Mntgonery County

Revenue Aut hority, t he housi ng opportunities

comm ssion, any bi-county agency, any nunicipality or

any other governnental agency within or wthout the

State of Maryland, for the purpose of obtaining and

provi di ng conprehensi ve i nsurance coverage in the nost

econom cal manner. A participating agency includes the
public officials, enpl oyees and agents of the
parti ci pating agenci es.

A sel f-insurance programis established subject to the

foll ow ng conditions:

(1) The self-insurance program shall be known as the
Mont gornrer y County sel f-insurance pr ogram
Regul ati ons governing the adm nistration of the
Mont gonmery County self-insurance fund shall be
approved by the chief admnistrative officer of
Mont gonery County.

(2) The county attorney shall provide defense for
clains against each participating agency, its
public officials, enployees and agents and shal
consult wth and advise counsel for each
participating agency as to the status of each
claim against the participating agency. Legal
counsel for the participating agency may elect to
enter into the defense of any clains against the
partici pating agency, but such participation shall
not be funded out of the self-insurance program
unl ess authorized by the county attorney.

(3) Insurance protection furni shed to t he
participating agencies by the Mntgonery County
sel f-insurance programw |l not be less than the

coverage provided under the independent insurance
prograns of the participating agencies when they
begin to receive coverage fromthe fund.

(4) The county council, upon the recommendati on of the
county executive, shall annual appropriate to the
Mont gornrery County sel f-i nsurance program

sufficient funds to provide for the progranis
prem um cost, claim expense and adequate clains
reserves in addition to providing for the
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(5)

(6)

operating requirenments of the programs risk
managenment operation.

An interagency insurance panel is established to
advise the participating agencies on risk
managenment and all aspects of a conprehensive | oss
control program for the county self-insurance
program The panel wll prepare standardized
procedures for review and approval by the chief
adm ni strative officer of the county. The panel
wi Il consist of one (1) representative each from
t he partici pating agenci es; t he county
representative be the director of the Montgonery
County departnent of finance, who shall serve as
chai rperson of the panel. The representative from
each ot her participating agency shall be
designated by the admnistrative officer of the
participating agency. Such appointnents shall
remain in effect until such tinme as the county’s
finance director is advised that a new appoi nt nent
to the panel has been nade.

The interagency insurance panel shall prepare an
annual budget for the Mntgonery County self-
I nsurance program which shall include a list of
charge-backs required to provide insurance
coverage to those county departnments and funds
that currently are charged by the county’s finance
departnment for their insurance coverage. The
I nt eragency i nsurance panel shall also include in
the budget the anobunt which is required to
adequatel y f und t he county sel f-i nsurance
program s unencunbered cl ai ns reserve according to
the standards contained in this chapter. The
panel shall contract with an i nsurance consultant
as necessary to assist themin setting the clains
reserve requirenent and rate estinmates contained
in their recomended budget. The proposed budget
of the Mntgonmery County self-insurance program
shall be submtted to the adm nistrative officer
of each participating agency by the interagency
i nsurance panel no |ater than Novenber first of
each year. Any comments which these officials
wi sh to make on the proposed budget of the county
sel f-insurance program shall be returned to the
I nt eragency i nsurance panel by Novenber twelfth of
that year. The interagency insurance panel shal
submt the proposed budget of the county self-
I nsurance programalong wth all coments received
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(7)

(1)

(2)

from admnistrative officers, if any, to the
county executive, not |ater than Decenber first of
that year. The interagency insurance panel shal
al so prepare a list of all safety rel ated expenses
whi ch they feel should be placed in the budgets of
participating agencies along wth a detailed
justification for such expenses. This list shall
acconpany the proposed budget of the county self-
i nsurance program throughout the budgetary
pr ocess.

Copies of all neeting mnutes and applicable
status reports prepared by the interagency
I nsurance panel shal | be provided to the
adm nistrative officer of each participating
agency. Copies of all standardized procedures
devel oped by the interagency insurance panel, in

accordance with the requirenents of this chapter,

shall be provided to the adm nistrative officer of

each participating agency, followwng their
approval by the interagency insurance panel and
the chief administrative officer of the county.

Subject to appropriations, the county nay, by

order of the county executive, provide for

securing the county self-insurance program in
whole or in part by the establishnment of trust
funds or escrow funds, wth or wthout credit
support, in an aggregate anount not to exceed ten

mllion dollars ($10, 000, 000. 00).

a. The form of credit support for the county
sel f-insurance programmay i nclude but is not
limted to aline or lines of credit with one
(1) or nore financial institutions in an
anount not to exceed ten mllion dollars
($10, 000, 000. 00). The county executive nay
enter into a contract or contracts for the
line or lines of credit under which the county
may borrow the suns, fromtinme to tinme and
upon its full faith and credit, under the
terns and conditions as may be appropriate in
the judgnment of the county executive, to
i npl enent the purposes of this article.

b. The provisions of chapter 11B of this Code do
not apply to the selection by the county

executive of a financial institution to
furnish a line of credit.
C. Any advances wunder the line or lines of

credit, together with any interest on the
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(9)

advances, are payable from unlimted ad
val orem taxes levied upon all assessable
property within the corporate limts of the
county. In each and every fiscal year that
any advances under the line or lines of credit
are or wll be outstanding, the county nust
| evy or cause to be levied ad val orem t axes
upon all the assessable property within the
corporate limts of the county in rate and
anount sufficient when conbined with other
avai |l abl e revenues to provide for the paynent,
when due, of the principal of and interest on
t he advances becom ng due in the fiscal year.
In the event the proceeds from the taxes
| evied and other available revenues in any
fiscal year are inadequate for the paynent,
additional taxes nust be levied in the
succeeding fiscal year to nake up the
defi ci ency.
This chapter, or any regulations adopted under this
chapt er, does not constitute or nust not be interpreted
as a waiver of the right of the county to rely on and
rai se the defense of soverei gn or governnental inmunity
on behalf of the county or any participating agency
when the county or the participating agency deens it
appropri ate.
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